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MUMBAI :
he Securities & Exchange Board of
India, orSebi, has proposed new take-
over rules that will ease acquisitions

by Indian companies and scrap the non-

compete fee, an anomaly that enriched pro-
moters over minority shareholders. But it
will dilute the spirit of a committee that
mandated total buyout of minority holders
by acquirers as in the developed markets.

The minimum holding requirement to
trigger an offer to minority holders has
been raised to 25% of the company from
15%. Once that level is reached, the acquir-
er must offer to buy 26%, up from 20% now.

New norms make it mandatory for the
board of the target company to suggest its
opinion to shareholders, and the rise in
minimum limit may benefit private equity
investors who can own more of a listed
company without having to invest a sub-
stantial sum.

“Going by our interactions with people
who matter in the banking regulatory cir-
cles, it wasunderstood thatbank financing
of acquisitionsmaynot happen in the near
future,” Sebi Chairman UK Sinha told re-
porters after a board meeting. “We should

Sebi Changes Code to Ease
Takeovers by Indialnc

Trigger for open offer raised to 25% from 15%; size of offer increased to 26% from 20%

not start something that will only help a
certain set of investors,” he said referring
to international companiesthat getliberal
fundingfrom their banking systems.
Acommitteeheaded by C Achuthan, after
many complaints that minority holders
Wwere shortchanged durmg takeovers, had
proposed that the acquirer offer to buy out
all the minority holders, which could lead
to delisting of a stock from the exchanges,
so that the benefit of a

= takeover is uniform. But
Sebialso corporates and invest-
abolishes mentbankerssaidit would
non-compete raise the cost of acquisi-
feesusually tion in a country where
paid by banks are barred from
buyersto funding takeovers.
sellersin Achuthan, a former pre-
M&A deals sidingofficeratthe Securi-

ties ~Appellate , , Tribunal
who ruled on many takeover d_tsputes was
alsofor scrapping the non-compete fee.
Ever sinee the Achuthan committee sub-
mitted its report, corporates and invest-
ment banks have been against some of the
proposals such as 100% buyout.
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The report also recommended
scrapping of the so-called ‘non-
compete fee’ that many promoters
took advantage to benefit more
than other shareholders.

“The move to increase the thresh-
oldlimitto25% will increaseprivate
equity activity,” said V Ananthara-
man, regional co-head, wholesale
banking, South Asia, Standard
Chartered Bank. “And the move to
increase the open offer size to 26%
willensure the transaction in which
controlissought, the objective ofthe
acquirer is met. It would have been
good if certain changes in delisting
guidelines were also implemented
tomake it morepractical.”

Mergers and acquisitions in India
fell 37% to $27.5billion last year, da-
ta from Bloomberg shows. The pro-

posed norm for buyout of minority
holdersdiffers from whatis in prac-
tice in developed markets. Regula-
tions in Japan, Hong Kong and Sin-
gapore mandate total buyout of
minority holders.

The new norms also indicate the
regulator is particular that those
who manage the company rather
take controlling stake than doing
with smaller stakes.

“The amendments also suggest
the regulator’s underlying inten-
tion appears to be that once an ac-
quirer takes 25%, there must be a
definite change in the management
control,” said Vishwang Desai, ma-
naging partner, Desai & Diwanji, a
leading Mé&A law firm that ranked
No.1onthe M&A tablesfor 2011 pre-
pared by Mergermarket.

“Previously, with 15% threshold
and 20% offer size limit, there were

can Lead to 51% Ownership

situations where control could still
continue w1th the prevmus man-
agement.’

Now, any takeover could Iead to
51% ownership.

Although all minority holders
won’t benefit to the fullest of their
holdings, it may be something bet-
ter than the previous one. “For mi-
nority shareholders, the increase of
open offer size to 26% is a positive
move because it results in higher
acceptanceratio from public share-
holders,” said Mehul Savla, direc-
tor at RippleWave Equity Advisors.
“But, for promoters, it could create
an imbalance. For those promoters
having a low holding in the compa-
ny, they continue to have a restric-

- tion' of 5% (creeping acquisition)

whereasaminority investor canac-
quire up to 25% without any time
limit for makingan open offer.”




